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LAw OFFICES OF
y Louis E. GITOMER

THE ADAMS BUILDING, SUITE 1

600 BAL TIMORE AVENUE

MOWSON, MARYLAND 212(4-4022

Maich 31. 2009 (202) 466-6532

TAX 1410) 332-188%

Louis E. GimoMeRr
Lou_GITOMLR@ VERIZON.NET

Honorable Anne K Quinlan
Acting Secretary
Suiface Tiansportation Board

395 E Street, S.W, %qﬂ 79‘

Washingion, D. C 20423

RE: Finance Docket No 35175, Roseburg Forest Products Co, Timber
Products Company, LC. Suburban Propane, LP, Cowley D&L, Inc, Smusa
Ag Service, und Yreka Western Ralroad Company—-Aliernutive Rail
Service=Central Oregon & Pacific Rarlroud, Inc.
Ex Parte No. 346 (Sub-No. 25C), Rail Genceral Exemption Authority -
Peunttion for Purtial Revocation of Commodity Exemption—Lumber or

Wood Products g a L( 7 ? 3

Enclosed for efiling is the Supplemental’Statement of the Central Oregon &
Pacific Railroad, [nc 1n Respouse to Question of the Surface Tiansportation Board 1n the
above-entitled proceeding.

Dear Acting Secretary Quinlan:

Ihank you for your assistance [ you have any questions please call or email me

Sincercly y

. Gitomer
y for Central Orepon & Pacitic
Railroad, Inc

Enclosure
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BEFORE THE
SURFACE TRANSPORTA'TION BOARD

Finance Docket No. 35175

ROSEBURG FOREST PRODUCTS CO, ‘1 IMBER PRODUCTS COMPANY, LC,
SURURBAN PROPANE, LP, COWLEY D&L, INC , SOUSA Al SERVICE, AND YREKA
WESTERN RAILROAD COMPANY- Al'TERNATIVE RAIL SERVICE-
CENTRAL OREGON & PACITIC RAILRQAD, INC

Ex Parte No. 346 {(Sub-No. 25()

RAIL GENERAL EXEMPTION AUTHORITY-PETITION FOR PARTIAL RCVOCATION
OF COMMODITY EXEMPTION-LUMBER OR WOOI PRODUCI(S

SUPPLEMENTAL STATEMENT OF CENTRAL OREGON & PACIFIC RAILROAD, INC.
IN RESPONSE O QUESTIONS THE SURFACE TRANSPORTATION BOARD RAISED

Scott G. Williams Bsy.

Senior Vice President & Genelal Counsel
RailAmerica, Inc.

7411 Fullerton Street, Suite 300
Jacksonville, FI. 32256

(904) 538-6329

Dated. March 31, 2009

Louis E. Gitome:, Esy.

Law Offices of Louis E. Gitomer
600 Baltimore Avenuc

Suite 301

Towson, MD 21204

(202) 466-6532

Altorneys fur: CEN LRAL QOREGON &
PACIFIC RAILROAD, INC
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Nocket No. 35175

ROSEBURG FOREST PRODUCTS CO., TIMBER PRODUCTS COMPANY, LC,
SUBURBAN PROPANE, LP, COWLEY D&L. INC., SOUSA AG SERVICE, AND YREKA
WLS'1ERN RAILROAD COMPANY~-ALTERNATIVE RAIL SERVICE~
CENTRAL OREGON & PACIFIC RAILROAD, INC

Ex Parte No. 346 (Sub-No 25C)

RAIL GENERAL EXEMPTION AUTHORITY -PETITION FOR PARTIAL REVOCATION
OF COMMODI 1Y EXEMPTION-LUMBFER OR WOOD PRODUCTS

SUPPLEMENTAIL STATEMENT OF CENTRAL OREGON & PACIFIC RAILROAD, INC
IN RESPONSE TO QUESTIONS TIIE SURFACE TRANSPOR IATION BOARD RAISED

By decision served March 4, 2009, the Surface Transpoitation I?;oard (the “Boaid™)

ordered the Central Oregon & Pacific Railroad, Inc. (“CORP™) to

clarify why il is opposed to altetnative rail service given that petitioners have
diverted their trallic to truck transportation and that CORP would be compensated
for WTL’s operation of the Line, as CORP insisted in its proposal to voluntanly
lease the Black Butte-Medford portion ot the Line to WTL. CORP shoukd also
respond to the contentions that 1 failed to give notice of the scaled-back rate
increascs or make copies of its tariff available fiom customary sources. Finally,
CORP should cluify the ambiguities noted above regarding petitioner-shippets’
other rail options.

' Roseburg Forest Products Co , Timber Products Company, L PP, Suburban Propane, I P,
Cowley D&L, Inc . Sousa Ag Service, and Yreka Western Railroad Company—Alter native Rail
Service—Ceniral Oregun & Pacific Ralroad, Inc , STB Finance Docket No. 35175; Rail
General Exemption duthority—-Petiion for Partiil Revocation of Commadity Exemption —
Lumber or Wood Products, Ex PaiterNo 346 (Sub-No. 25-C) (STB served March 4. 2009), at 1 1
(the “Interim Decision™),

3



CORP will respond to the Board’s three specific questions. However, as CORP picviously
arpued, and as beccame clear 1n negotiations, the issue in dispute is not a substantial, measurable
deterioration in rail service where provision of temporary service by a third party will allow
CORP to provide adequate scrvice in the future. ‘The dispute conceins the rate that CORP s
charging and the amount of compensation that would have to be paid for alternate rail service
under the Board's ciiteria.

CORP rémains ready, w:llling. and able to provide railroad service belween Black Butte,
CA and Dillard, OR pursuant to the rates that became ettective on May 28, 2008. CORP cannot
povide service if it does nol receive a request {or service and 1f it is not tendered traffic  CORP
has not received a rcquest for rail service and no shippet has tendered wraffic 10 CORP for
transport between Black Butte {including intermediate points) and Dillard,

BACKGROUND

On August 26, 2008, a petition seeking alternative rail service puisuant 1o 49 U S.C
§11123(a) and 49 C.F R §1146 (the “Petition™) was filed by Roseburg Forest Products Co.
(“RFP”), Timber Products Company, LC (“TPC™), Suburban Propane, LP (“SI'), Cowley Dé&L,
Inc. (“CDL™), Sousa Ag Service (“SAS™), and Yreka Western Ruilroad Company (" YWRC™),
jointly the “Petitioners ™ Petitioners sought authority for the West Texas & Lubbock Railway
Company. Inc. ("WTL™), through its agent, YWR, to provide alternative rail service over 218
miles of rail line (the “Line™) operated by CORP ‘lhe Line extends northward trom CORP’s
connection with Union Pacific Railioad Company (“*UP™) at Black Butte, CA, milepost 346.00,
to Diilard, OR, mulepost 562.00, UP owns the 79.25-mile portion of the Line between Black

Butte and Bellview, OR, milepost 425 29, and CORI® owns the remaining 138.75 miles. [n the
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same pleading, RFP and TPC also {iled a request pursuant to 49 U S.C. §10502(d) and 49 C.F R.
§1121.4(F) to partially revoke the exemption of lumber and wood products so that they can
obtain the relief sought 1n the Petition.

According to Petitioners, WTL will only provide service on the Line to Petitioners.
Petiticmers contend that CORP will be responsible for serving any other shippets on the Line.

UP liled a response to Petitioners requesting an agreement with WTL to operate over the
portion of the line owned by {P.

CORP responded to the Petition on September 3, 2008, wguing that Petitioners had not
me! the criteria set forth in 49 C.F.R $1146, and requesting the Board to deny the Pention.? In
its response, CORP also recognized the possibility of voluntaiily negotiating an agreement with
Petitioners to permit operations over the Line or a portion of the Line as long as the Petitioners
were willing Lo pay compensation pursuant to the Board’s formula developed in Pyco Indusiries,
Inc Alternative Rail Service=South Plainy Switchung, Ltd Co, STB Fimance Docket No 34889
{SI'B scrved January 11, 2008) a1 6, which provides that:

compensation should consist of three components: (1) the variable cost incurred

by the owning canier as a result of the tenant carrier’s operations over the owning

canier's tracks, (2) the tenant canier's proportionate share of the track's

maintenance and operation expenscs, and (3) an interest or rental component

designed to compensate the owning carrier for the tenant carner’s use of s

capital dedicated to the track. (the “Pyco Formula™)

In addition to compensation, CORP sought to have WTL agree to accept Itability for any

loss or damage to anyone caused by its operations and also provide sufficient inswance to insure

that CORP s prolected. Becausc of the difficult terrain involved in the operations between

2 CORP filed a Jeticr on September 4, 2008 pointing out the actual rates that had been in effect
for tratfic moving ovet the Line since May 28, 2008
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Black Butte and Medford, CORP sought to have WTL ¢nsure that its engineers are qualified to
operale on the teiutory and that WTL has appropriate locomouves to perfoim the service (CORP
expecels compensation for any costs it occuts in qualifying WL engineers or other personnel)
Finally, CORP belicved that the agreement should contain standurd industry terms for other
matters, including advance payment of rental from WTL to CORP.

Because Petitioners had initiated this proceeding under the Board’s expedited procedures,
CORP proposed an cxpedited |5-day negotiation schedule. In its September 3" response, CORP
suggested that the parties negotiate until Scptember 18™, at which tme they would report to the
Roard on the progress made and be prepared to come to the Board on September 19% for
mediation.

WTL filed rebuttal on September 8, 2008 Petitioners filed rebuttal on September 9.
2008 and agreed to negotiate with CORP, but on a 30-day schedule. By decision served
Scptember 19, 2008, the Board held these proceedings in abeyance and ordered the parties to
negotiate and report to the Board within 30 days.

Prior to meeting, pursuant to a confidentiality agiecment, CORP provided Petitioners
with the net liquidation value of the Line and the projected capital costs for the Line. The parties
met on October 2, 2008, but were unable to come to terms. CORP and the Petitioners
individually notified the Board un October 6, 2008 that negotiations had been unsuccessful and
requestcd that the proceeding be retumed to active status  The Board served the Interim
Decision on March 4, I’.’OOQ

Based on the record developed by Petitioners under the Board's rules, the Board

concluded that
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The record docs not establish the existence of a rail transpoitation emergency
having a substantial adverse effect on rmil shippers. Althuugh petitioners have
experienced a reduction n service requency and have documented some service
inadequacy, thcy have not cstablished that a substantial, measurable service
deterioration exists that would justify an alternative seivice order. Normally, in

such a case, we would not address the remaimng criteria for authonzing

alternative rail service But because we are affurding the parties an opportunity to

submit supplemental evidence on this issue, we procced to address the other
cuteria.
As a result of the above conclusion, where the Board fails to explain why 1t is not acting in these
proceedings as it normally does, the Board sought additiwonal information rom Petitioners, WL,
and CORP. CORP will now address the specific questions that the Board has asked of CORP.
RESPONSE TO THE SPECIFIC QU ESI'IONS TO CORP

i. CORP should clarify why it is opposed to alternative rail service given that
petitioners have diverted their traffic to truck transportation and thut CORP would be
compensated for WTL's operation of the Line, as CORP insisted in its proposal to
voluntarily lcase the Black Butte-Medford portion of the Line to WTL.,

CORP oppuses the impuosition of alternative 1a1l service on the Line because CORP has
consistently held itself out (o provide common carrier service upon reasonable demand at
rcasonable rates. CORP 1s not responsible for the Petitioners decision to divert uattic from the
railroad to alternate modes of transportation. As the Board itselt concluded, Petitioners have not
established “the existence of a rail transportation emergency having a substantial adverse cffect
on rail shippers.™ The Petitioners have not met the criteria for the Board to imposc alternative
rail service. They have not demonstrated that CORP is providing madequate service, merely that

they are not willing to pay the rates that became cilective on May 28, 2008 CORP remains

eady, willing, and able to provide railroad scrvice between Black Butte, CA and Dillad, OR

3 Interim Decision at 9
1d
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pursuant 1o the raies that became cffective on May 28, 2008. Service has not been 1equested and
traffic has not been tendered (o CORP for tiansportation between Black Butie (and intermediate
points) and Dillard 1t is now 10 months after the rate reduction and the shippers have not sought
service over CORP hetween Black Butte (and intermediate points) and Dillard

CORP wil! provide reasonable service on demand at rcasonable 1ates  Howevel, because
of the costs that CORP incurs m providing the service, including the use of five locomotives and
the [uel cost for five locomotives, CORP cannot continue to provide service withoul at least
covering 1ts costs, The rates placed in etfect on May 28, 2008 covered CORP's costs  If, as it
does here, CORP must choose between continuing to provide service and lose money on each
carload because the shippers will not ship unless the current rates are reduced, or lose the tra.l'ﬁc
to truck and avend the losses from operating the Line, CORP will accept the diversion of traffic.’
CORPs position 15 consistent with the rail transpoitation policy which has the policy objectives
of “allowing rail carners to earn adequate revenues” (49 U.S.C. §10101(3)), ensuring “the
development und continuation of a sound transportation system™ (49 U S.C. §10101(4)),
fostering *“sound econommc conditions in transportation” (49 U.S.C. §10101(5)); and encouraging
“honest and eflicient management of railroads™ (49 U.S C. §10101(9))

CORP is also concerned about being compensated for use of its property as required by
the Board's Pyco Formula  CORD contends that through voluntary negotiations with Petitioners
and WTL 1t can better assure that it is paid the compensation required by lhe'l-‘yt'a Formula
without further Iiigation and without relying on the Board to impose and enforee an agreement.

Where the Board imposes mvoluntary alternate service over the Line and compensation, CORP

5 Whether CORD provides service under reduced 1ates or the traffic 1s diverted to truchs, CORP
will not cuver the opportunity costs of the Line.
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i1s concerned that it will have to enforce the Board’s compensation and incw delay and addiuonal
htigation expenses that it will be unable to recover. Indced, CORP has reason to believe that
WTI. and Pecutioners are not willing to pay compensation as mandated under the Pyco l'ormula
even for the portion ol the Line between Bellview and Ashland, which has a net hiquidation value
in substantially in excess of $2 million

CORP opposcs alternate service because it has done nothing wrong. Petitioners have not
demonstrated “a rail thansportation emergency having a substanlial adverse eflcct on 1ail
shippers.™ CORP has made the economically rational decision of permitting tratfic that it would
have to lose money on lo carry to be diverted lo another mode, CORP must be assured that it
will 1eceive appropnate compensation for the use of the Line and that the condition of the Line
will not deteriorate as a 1esult of alternate service. As cexplained above, CORP opposcs alternate
rail scrvice

2. CORP sheuld aiso respond to the contentions that it failed to give notice of the
scaled-back rate increases or make copies of its tariff available from customary sources.

After imposing rate incrcases on May 6, 2008, CORP then reduced the rates on May 28,
2008 There is no requirement under the law for a 1ailroad to provide advance notice of a rate
decreasc The commodities in question are lumber or wood products that are exempt from the
provisions of 49 U.S.C. Subtitle [V as set out at 49 C F.R. §1039 11.

CORP notified TPC on Apit 11, 2008 that it would extend untii May 6, 2008 the Excmpt
Carload Quetations CORP Q-08-01, CORP Q-08-02, CORP Q-08-03, and CORP Q-08-04 that
were scheduled to cxpire on April 11, 2008. On April 15, 2008, CORP notificd RFP that it was

termnating Exempt Carload Quotation CORP No. Q-06-15 that had been eflective since October

‘I



i, 2006 as of May 14, 2008, CORP issued Freight Tariff CORP 8000.01 on Aprl 15, 2008. to
be eflective on May 6, 2008, increasing rates between Weed, CA and destinations in Oregon lor
local traflic moving on CORP. Even though the rates applied to exempt wood and lumber
tovements and it was not bound to do so, CORP canplied with the Board’s notice requirements
by providing 20 days notice of the rate increase as required by 49 C I R. §1300.4(a)

Aller the rate increase became elfective, CORP continued to negotiate with RFP n an
attempt to rcach a new contruct with RFP.  Negotiations on the contract continued into July
2008, at which point CORP received no further communications from RFP.

When changing non-exempt rates, CORP complies with the requirements of 49 C.I'.R.
1300 4. As demonstrated above, CORP has complicd with the requirements of section 1300.4
when increasing eacmpt rates. Lhere are no notice requircments for rate decreases. However,
for all rates, CORP mainlains copics at its corporate office and muhes the rates available on its
web site, CORP's taniff information is found at

www ratlamerica com/ShippingServices/RailServices/CORP asnx#yriffs

There was no notice requirement for the May 28, 2008 tate reduction because the
commaditics are exempt and there is no notice requirement for rate reductions. CORP did make
the new rates available al the customary locations. CORP did not provide specific notice of the
rate reduction to RFP or TPC because both had rejected similar rates previously dwing contract
negotiations and diverted their traflic to truck.

On Scptember 4, 2008, CORD purposely filed a supplement to its response to clamily o
the Board and Petitioners that there had been a rate reduction on May 28, 2008. Even with the

petsunal notice of the rate reductions delivered to Petitioners pursuant lo the Bourd's service
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rules, none of the ’¢hitioners have sought (o move traffic under the "Larift CORP 8000.02 during
the past six months.

3. Finally, CORP should clarify the ambiguities noted above regarding petitioner-
shippers’ other rail options.

CORP explamned that Petitioners have three physical rail options for shipping between
Blach Butte (and intermediate ponts south ol Bellview) and Medford  Only one oplion is under
the complete control of CORP.

Petitioners could request service from CORP over the Line on the cxisting two day per
week schedule that CORP has established und pursuant to existing rates CORP remains ready,
willing, and able lo provide common carrier se1vice over the line upon reasonable request and
upon payment «f reasonable cates.

CORP iz willing to reroute traffic from Montague, Grenada, and Weed south to Black
Butte for interchange to the UP which handlcs the traffic north to Springfield for wterchange to
CORP which will then transport the traffic south for delivery to Dillard, Riddle, Grants Pass,
White City, Medford, and Ashland.

Generally, over the re-ioute via Black Butte, it will take between five to cight days to
move traffic Irom orgins such as Grenada, Montaygue, Yreka, and Weed, to destinations such as
Medford, Grants Pass, White City, Riddle, and Dillard. [n addition, the rates for the movement
appear to be higher than those that CORP has 1n effect for the northbuund movement of traffic
over the Siskiyou Pass. However, the northbound reroute does not have the same constraints on
train s1zc as the route over the Siskiyou Pass, ‘Therefore, the volume of tiaffic could be handled

without having to leave cars behind because of lack of mouve power
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The third alternative 15 up to UP, and CORP is not authotized to speak lor or make
commilments for UP. However, the move would involve UP exercising its rights under the leuse
o upelu-lc between Black Butte and Bellview, and interchanging with CORP at a location agreed
upon by the parties at or north of Bellview,

CONCLUSION

CORP has responded to the questions raised by the Board CORP respectfully requests
the Board to deny the emergency service sought by Petitioners because they have failed to
demonstiate that over an identified period of time, there has becn a substantial, measurable
deterimation or other demonstiated inadequacy in rail service provided by CORP

Respectfully submjtted,

Scou G Williams Esq. [.oujg’E. Gitomer, Esq,

Semior Vice President & General Counsel [.aw Offices of Lous E. Gitomer
RailAmerica, In¢ 600 Baltimore Avenue

7411 Fullerton Street, Suite 300 Suite 301

Jacksonville, FL 32256 Towson, MD 21204

(904) 538-6329 (202) 466-6532

Auorneys for. CENTRAL OREGON &
PACIFIC RAILROAD, INC
Dated. March 31, 2009
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CERTIFICATE OF SERVICE

I hercby certily that [ have caused the foregoing document to be served elecironically or
by overnight delivery upon:

I'ritz R. Kahn, Esq.

Fritz R. Kahn PC

1920 N Strect NW, 8" Floor
Washington, DC 20036-1601

‘Thumas F McFarland, Esq.
Thomas F. McFarland, P C.

208 South LaSalle St., Suite 1890
Chicago, LL. 60604

Mack H. Shumate, Esq.

Union Pacific Railroad Company
101 North Wacker Drive, Suite 1920
Chicago, II. 60606

John D. Heftner, Fsq
1920 N. Street, NNW_, Suite 800
Washington, DC 20036

OfMice of the Chiei Counsel
Federal Railroad Administration
1200 New Jersey Avenue, SE
Mail Stop 10

Washington, DC 20590

L.ouis E. Gitomer
March 31, 2009
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